
6      Community Transportation

“The dogmas of the quiet past are 
inadequate to the stormy present. 
The occasion is piled high with 
difficulty, and we must rise with the 
occasion. As our case is new, so we 
must think anew and act anew.”   
Abraham Lincoln

The recent passage of health 
care legislation creates a climate 
where community and public 
transportation must reexamine 
their current theories and 
practices concerning the broad 
series of activities we refer to as 
coordination. In many areas the 
subject of coordination has become 
an extremely limited discussion 
that focuses on the relationship of 
Medicaid-purchased transportation 
and coordination with other 
community based transportation 
services or traditional public 
transit funded in part by various 
revenue from the Federal Transit 
Administration (FTA). Although 
there has been greater emphasis 
the last three years on developing 
coordination strategies around 
the FTA-administered JARC, New 
Freedom, and 5310 activities, 
Medicaid remains the central focus 
of this discussion in almost every 
state and locale.  

How We Got Here

It’s important to understand 
how we have arrived at a situation 
where Medicaid has become the 
central focus of the coordination 
discussion. Much of this reflects 
a historic change in public policy, 
beginning with the first legal 
action on transportation access 
that include the landmark case 
Smith vs. Vowell. This case, and 
those that followed, are well 
documented in the Community 
Transportation Association’s George 

Washington University Medicaid 
Transportation study (http://web1.
ctaa.org/webmodules/webarticles/
anmviewer.asp?a=16&z=40) that 
was released last year.  

In a significant number of cases, 
federal courts at the district level 
acknowledged that there is a 
direct link between participation 
in Medicaid health programs and 
the ability to actually get to the 
facilities where these programs are 
provided. The disabled plaintiff in 
the Smith case — who was enrolled 
in the Texas Medicaid program 
— could not get to a doctor 
because he was in a wheelchair. 
It is important to remember that 
this case was brought nearly two 
decades before the passage of the 
ADA and before the expansion of 
public transportation that started 
as part of a series of initiatives 
launched by President Carter in 
the late 1970s.   

With limited mobility options 
the Courts determined that the 
plaintiff was essentially correct. If 
you couldn’t get to the health care 
facilities, you were being denied 
your ability to obtain the health 

care you were entitled to as an 
enrolled Medicaid participant. To 
compensate the courts required 
states to provide these services by 
using mileage reimbursement for 
relatives, taxi fares and payments 
to community based transportation 
providers, particularly in rural 
areas. These ad-hoc arrangements 
developed some of the early 
systems that came to dominate 
rural and urban social service 
transportation networks.   

Beyond Medicaid, these networks 
used coordination to bring 
together funds made available 
by Area Agencies on Aging and 
Community Action Agencies, 
sharing equipment and services 
that essentially invented the 
basic coordinated transportation 
model.  These early successes 
often are the source of somewhat 
difficult discussions with local 
transportation providers who 
correctly argue that, “We’ve been 
coordinating for years,” and “We 
invented coordination.” There is a 
great deal of truth as well as logic 
in these statements.

The State of Non-Emergency Medical 
Transportation: A Community 

Transportation Magazine Essay
by Dale J. Marsico, CCTM

http://web1.ctaa.org/webmodules/webarticles/anmviewer.asp?a=16&z=40
http://web1.ctaa.org/webmodules/webarticles/anmviewer.asp?a=16&z=40
http://web1.ctaa.org/webmodules/webarticles/anmviewer.asp?a=16&z=40


  Community Transportation      7

Frozen in Time?  

Many views on transportation 
and its relationship with Medicaid 
are frozen in time. Public and 
human service transit operators 
entering into the coordination 
dialogue seem to view Medicaid as 
a traditional government program, 
similar to other categorical 
programs in the transportation and 
human services arenas. They often 
think that money is made available 
to localities in a grant program 
in which one sets out to match 
a local need with a grant, write a 
plan, pledge some matching share 
and begin a service. Considering 
the origins of community based 
transportation and general public 
transit assistance programs — that 
is the accepted model directly 
linked to the grant-in-aid approach 
adopted by the federal government 
at the end of the Johnson 
Administration. This approach 
was further advanced during the 
Nixon presidency with continuing 
adaptations of this approach ever 
since, regardless of who might be 
president or for that matter which 
party runs the Congress.

Because these traditional transit 
programs perform in that manner, 
transit professionals tend to expect 
all government programs to perform 
similarly. In general this is true of 
our largest social programs — Social 
Security and Medicare are the 
same wherever you live. The federal 
government as the administrative 
entity provides universal definition 
and management of these efforts. 
True to the principles of the 
Constitution, these efforts directly 
run by the federal government 
cannot vary or provide a more 
flexible solution in one part of 
the country and a more rigid 
situation elsewhere. Further, these 
programs have a direct relationship 
between the government and the 
individual beneficiary or recipient. 
There are no middlemen, or state 
pass-throughs, except for some 
very specific program options in 
Medicare.  But there is an exception 
to every rule and Medicaid is our 
most important exception.

Why Medicaid is So Different

Medicaid is vastly different than 
other programs and activities that 
serve the American people. First 
and foremost, there is no direct 
relationship between the individual 
and the federal government. 
The federal relationship is 
exercised in relation to the states 
primarily through joint funding 
of state activities and plans. 
The relationship that exists is 
between the beneficiary and the 
states with basic legal guarantees 
introduced into the partnership 
by various litigation similar to 
the aforementioned Smith vs. 
Vowel. This distinction is vital in 
understanding non-emergency 
Medicaid transportation (NEMT) 
and its impact on coordinated 
public and human service 
transportation.

There are Federal Courts, But 
Only One National Court

It’s important to remember 
that litigation around Medicaid 
creates differences in management 
within the regions where the 
cases are brought, tried and 
determined.  There is a great 
deal of misinformation about this 
federal court process that creates 
confusion about Medicaid and adds 
to the difficulty of understanding 
why the same program can be 
so different from place to place 
across the country. Litigation 
in the federal courts is typically 
only applicable to the jurisdiction 
where the case is brought.  The 
original Smith v. Vowell case was, 
for instance, only applicable to 
Texas because the state, the actual 
administrator, was found to be 
responsible for failing to provide 
physical access for beneficiaries to 
health services.  

In our CTAA-GW research 
paper, we reflect that other courts 
provided similar benefits in other 
jurisdictions — but each of those 
cases is different and reflective 
of the particular state where the 
legislation was initiated. Few if 
any of these cases are based on 
activities of the US Supreme 
Court, which interprets decisions 

for the whole country.  Some 
Medicaid cases have been reviewed 
by circuit federal courts. In these 
cases a Medicaid transportation 
benefit might be expanded beyond 
the court of original jurisdiction 
(the place where it was brought) 
but not always.

Enter the Department of Health 
and Human Services and CMS

In an effort to bring rationality 
to the federal-state relationship 
in Medicaid, because of the 
court cases and the state’s 
flexibility inherent in the 
medical relationship, the federal 
government often provides 
regulations to clarify points of 
law and procedures for Medicaid. 
These rules try to create a standard 
of service in a Medicaid activity 
that needs further clarification 
to avoid litigation. In the case of 
non-emergency transportation, 
there has been limited rule-
making in Medicaid — primarily 
to provide some framework for 
states to manage programs because 
of litigation. In Medicaid the 
transportation benefit is required, 
but states enjoy wide authority to 
develop programs and activities 
within limited federal guidance. 
That’s why we end up with a 
transportation program that is 
treated one way in one state and 
another way in another. After a 
decade of confusion, CMS offered 
its first detailed approach to this in 
January, 2009, with the publication 
of NEMT regulations called, The 
Broker Rule. 

The Brokerage Issue

Medicaid has been using 
intermediaries, brokerages or other 
forms of management for parts 
of its programs for many years. 
Early examples of intermediaries 
began in Texas in the 1970s with 
the inclusion of EDS — a firm 
developed by Ross Perot that, 
among others, handled the growing 
financial payment system for 
Medicaid health services in Texas.  
There are many facets on the Texas 
Medicaid EDS story, but basically, 
using technology the company 



managed to initiate a billing service 
for Texas that moved payments 
for providers at a rapid rate. This 
process vastly exceeded the way 
the state was doing it, and through 
the technology side EDS was able 
to do it much cheaper than the 
state could through traditional 
state employees. Indirectly the 
EDS experience also supported 
the perspective that Medicaid 
was really more like an insurance 
program because its billing 
system looked like those from the 
insurance industry and it treated 
Medicaid participants as insureds 
in its paperwork. 

Inevitably, as health care grew 
more complex, more complicated 
management issues arose and 
other forms of intermediaries or 
patient management emerged 
to again change the relationship 
between the state and Medicaid 
beneficiaries. The lesson of this 
development is that specialty 
management at key points within 
the Medicaid system reduced costs 
and helped limit the state’s primary 
liability by placing parts of the 
responsibility to subcontractors. 
Intermediaries and their vital role 
in Medicaid were born.

Coupling this experience with 
congressionally mandated coverage 
increases the role of intermediaries 
— since core costs at the state 
level can be checked, while sub-
contractors are assigned increased 
roles. Whether factual or not, 
the preference of reducing direct 
state employment while increasing 
contracting has become the 
politically favored way of handling 
Medicaid growth, and ultimately, 
hopes of reducing state costs.  

The Unsettled Consequence of 
the Bigger Picture

Adding to the ongoing confusion 
of policy related issues, there 
has been a significant trend in 
Congress to expand Medicaid 
coverage during the last 40 years. 
Congress has legislated many 
changes in Medicaid that have 
been unpopular with the states. 
It’s hard to believe that at one 

time Medicaid covered only 
people in nursing care institutions 
because that’s where states had 
their biggest budget and financial 
pressure. Originally, the federal 
government split these costs evenly 
with the states. This arrangement 
worked fine until the federal 
government began mandating more 
than nursing home care, adding 
outpatient care for poor families, 
prenatal care, birth and delivery, 
home health care, etc. 

Not surprisingly, states found 
their savings diminishing as more 
services were added to Medicaid, 
and the costs for services began 
rising for all health care delivery. 
They sought to restrict this growth 
by limiting coverage, trying to limit 
benefits and limiting their share 
of expenses by capping Medicaid 
contributions. These limitations, 
however, failed in light of the 
increasing number of Medicaid 
recipients, the lack of cost 
limitations in health care and a bad 
economic climate. Consequently, 
over the last decade Medicaid has 
become the single biggest item in 
state budgets — not because of 
federal assistance, but state dollars 
required to meet their obligations 
as matching fund providers. And 
this growth came despite innovative 
approaches like having providers 
give a portion of their fees back 
to the state to use for match, 
or other creative accounting. It 
became impossible to meet the 
state’s obligation without more real 
money.  

National Health Care

President Clinton was absolutely 
right when he said, “Unless we act, 
someday soon health care costs will 
break the back of every state and 
local government in this country.”  
He was right — the only question 
was simply one of when. Last year, 
as part of its economy recovery 
program, the federal government 
included a major financial package 
in the Stimulus Bill to help states 
work out their finances, especially 
Medicaid. This was a three-year fix 
that was designed as a temporary 
measure until the economic 

recovery occurs. However since 
the health care bill assigns millions 
of uninsured people to Medicaid, 
states are concerned — and rightly 
so — about how to pay for these 
massively expanded numbers. The 
bottom line is that we haven’t seen 
anywhere near the final version 
of any of these events and more 
confusion and change is on the 
way.

Because transportation for non-
emergency Medicaid services is 
part of the general Medicaid budget 
at the state level, the program has 
been subject to some of the same 
conditions and confusion that all 
Medicaid activities share. Up until 
the temporary relief provided by the 
Stimulus Bill, states have tried to 
reign in Medicaid spending since 
other strategies have been less 
available in recent years. Aggressive 
work by the Senate Finance 
Committee has pushed states into 
actual payment, forcing them to 
try to slow the growth of program 
expenditures. Part of this strategy 
has seen the adoption of more 
insurance approaches to Medicaid, 
including the imposition of more 
managed-care elements into the 
general program as well as  into the 
transportation benefit.  

Applying Medical Methodology 
to Transportation

There is an inevitability about 
the rise of intermediaries, 
brokerages and individualizing 
transportation services that makes 
medical transportation a challenge 
to effectively coordinate. For 
example, a growing population 
eligible for Medicaid transportation 
benefits, a desire to limit direct 
state expenditures for employees, 
billing based on individually 
insured and the need on the part 
of the state programs for detailed, 
patient-specific date are all 
serious impediments to effective 
coordination efforts. Services 
are available for individuals 
who function as beneficiaries of 
insurance programs.   

The standard path for dealing 
with these Medicaid changes has 
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been to either place individuals 
into a managed care group directly, 
or obtain contract management 
for patients not formally entered 
into the managed care process. In 
the case of transportation where 
there are managed care plans, it 
is usually included as part of the 
fees paid for management of such 
patient pools. In states that use 
managed care tools as opposed to 
direct managed care, brokers or 
some other contractor becomes 
the mode of service delivery for 
transportation. States that do 
not follow this approach end up 
functioning as a broker — with 
activities that have them fullfill the 
brokerage role.       

Several years ago General Motors 
was running advertisements 
trying to change the market share 
of its Oldsmobile line with the 
famous line,  “This is not your 
father’s Oldsmobile.”  Although 
Medicaid transportation is still 
called Medicaid transportation, it 
will become radically different in 
size and scope in the expansion 
created by the Health Care Reform 
law. Today, some form of middle 
management, preferably outside 
management, is preferred to carry 
out the state’s functions. Needless 
to say, this is a far cry from the 
original program.

  
In the coordination debate, 

accommodating the mid-level 
manager in lieu of the state is 
further complicated by the rules 
governing conflict of interest 
that requires brokers to not to 
be providers. It’s important to 
remember that all Medicaid 
activities are governed by the basic 
tenet that it is unacceptable for 
those who manage patients or 
patient activities to assign patients 
to a service they provide, own or 
manage. 

Where We Go From Here

Transportation providers are left 
with a series of basic questions that 
must be asked before we develop 
new approaches to coordination 
and to non-emergency medical 
transportation, including:

• If Health Care Reform adds 
significant numbers of paid 
transportation users, how will the 
current program and system move 
to address this expansion?

• Who are today’s decision 
makers and who will be tomorrows?

• How does one coordinate with 
a program that guarantees services 
to specific individuals, not a place, 
or community?

• What values derive from 
coordination that benefit transit 
and the customer?

• What part of the discussion 
deals with the benefits of 
coordination with intermediaries 
and how does transit approach that 
issue?

• If successful outcomes within 
the coordination context are 
possible, how can they be used as 
best practices or guides for others?

Advice from President Truman 

President Harry S. Truman 
was famous for a phrase he used 
to describe the presidency. We 
all know this as, “the buck stops 
here.” It was President Truman’s 
way of reminding people that in 
the end, when someone had to 
decide something important, it 
always found its way to him. The 
issues impacting transit systems 
of all types and sizes in the ever-
changing medical transportation 
effort are, ironically, a reversal of 
Mr. Truman’s approach. In this 
case it’s not where the buck stops, 
but where it starts. 

It starts with us. Transit must 
always be responsive to changes 
in its operating environment, 
especially as we face major changes 
and challenges in our communities. 
Recent economic issues have 
forced many transit agencies to 
address declining revenues in 
ways that are best for the system, 
its community and its passengers. 
In dealing with coordination and 
subsidized medical transportation, 
however, the same systems have 
not always shown a similarly pro-
active approach. Too often, they 
have waited for others to provide 
direction. Transit must decide 

its role before having others 
decide for it. The buck starts by 
addressing the questions covered 
in Where We Go From Here — 
and then deciding the best way 
forward in this time of change and 
opportunity.


